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REMARKS 

L Status of the Claims 

Claims 1-8 and 14-20 are pending in the application, with claims 9-13 withdrawn from 
consideration. In the outstanding Office Action, claims 1-8 stand rejected, with claims 14-20 
withdrawn from consideration. By the present Amendment, 1-3, 5 and 7 and 8 have been 
amended, claims 4 and 14-20 have been cancelled and new claims 21-26 have been added. No 
new matter has been added by virtue of the present amendments. Favorable reconsideration of 
the application is respectfully requested. 

1L Examiner Interview 

Applicant would like to thank the Examiner for the courtesies extended during the 
interview of December 12, 2006. During this interview the Applicant presented an argument 
distinguishing the Gould reference (which argument is summarized below) and, following 
distinguishing Gould, the Examiner expressed the view that claim 1 was similar to an insurance 
policy, such as automobile insurance, having a deductible, the deductible being a first loss. 

Applicant respectfully submits that insurance having a deductible is not the same as, and 
does not render obvious, the invention of amended claim 1 . First, insurance having a deductible 
does not teach or suggest using insurance for the purpose of funding a loan. More specifically, 
claim 1 is directed to a novel, non-obvious method of funding a pool of loans that involves 
securing insurance on the loans and increasing the rating associated with the loans, which makes 
funding of the loans more efficient. Second, die deductible referred to by the Examiner involves 
an insurer obtaining a deductible from the party that it insures; it is the same party receiving the 
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insurance and paying the deductible. In contrast, claim 1 is directed to one entity obtaining 
insurance and a separate entity (i.e., the lending institution) taking on the first loss. Thus, 
although insurance products including a traditional deductible would be covered by claim 1 as 
presently written if the remained of the claim elements were practiced, Applicant respectfully 
submits that the method of claim 1 is not anticipated by a traditional "deductible" type 
arrangement. 

Applicant respectfully submits that new independent claim 21 is similarly distinguishable 
from insurance having a deductible. 

III. Rejections under 35 U.S.C. §112 

Claim 6 stands rejected under 35 USC §112, second paragraph, as being indefinite. In 
this regard the Office Action notes that the term "a bankruptcy-remote entity" is unclear. 
Applicant respectfiilly submits that such term is well known to one of ordinary skill in the art 
The term bankruptcy-remote entity is used to refer to an entity (and its assets) that continues to 
exist and operate outside of bankruptcy even though another entity is deemed bankrupt (e.g., has 
filed for protection under Chapter 11 of the U.S. Bankruptcy Code). For example, Chapter 17 of 
the Asset Protection Book defines a Bankruptcy Remote Entity as "a business entity structured 
so that in the event of a bankruptcy the liabilities created by the entity do not pass to any other 
entities or assets of the owner * Such representative definition is attached hereto. This is how 
this term is used in this application. 

In the context of the present disclosure, the bankruptcy-remote entity would not be 
brought into the bankruptcy proceedings if the lender does enter bankruptcy. The specification 
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states, "the lender transfers its loan (the term "loan" also referring to pool of loans) to an entity 
comprised of a bankruptcy-remote entity ... and a trust. In that way the loan is now shielded 
from the creditors of the lender, and becomes a more desirable financial instrument." In other 
words, although creditors of the lender would have claims against the assets of the lender if the 
lender goes bankrupt, such creditors would not necessarily have a claim against the assets of the 
bankruptcy-remote entity. Thus, the term is well known in the art and use of the term in the 
present application is consistent with the well known meaning of the term. 

Accordingly, Applicant respectfully submits that the claim points out and distinctly 
claims subject matter regarded as the invention and requests withdrawal of the rejections under 
§112- 

IV. Rejections under 35 USC §103 
A. Independent Claims 

Claims 1-8 stand rejected under 35 USC §1 03 as being unpatentable over U.S. Patent No. 
5,966,700 to Gould et al. ("Gould'*)* Applicant respectfully traverses the rejection. 

Claim 1, as amended, involves a lending institution providing a financial guaranty to an 
insurance company as first loss protection for the loan and receiving insurance for the loan from 
the insurance company based on the financial guarantee. As such, the lending institution retains 
a first loss. Because the lending institution selectively retains the first loss, which typically is the 
most expensive and risky, the lending institution lias the ability to more effectively, and readily, 
obtain insurance and transfer risk. Specification, paragraph 29* 
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In this regard, claim 1 recites in relevant part: 

1. A method of a lending institution funding a pool of loans, 
with one or more insurers, the pool of loans having associated 
therewith a first rating or no rating, an aggregate amount and a first 
loss, the method comprising; 

the lending institution assuming risk of the first loss by 
providing a first loss financial guaranty, the first loss being a 
percentage of the aggregate amount of the pool of loans*. .. 



In contrast, the portion of Gould cited in the Office Action (See Gould, Column 3, line 30 
- Column 4, line 57) does not teach or suggest the method of facilitating funding of a loan that 
includes a lending institution providing a financial guaranty to an insurance company. The 
lending institution in Gould does not provide a financial guaranty as first loss protection. To the 
contrary, FHLB, which the Office Action identifies as the insurance company, retains the first 
loss and the lending institution, only retains loss under certain conditions above the calculated 
base level (i.e., above the first loss). The Office Action states that the FHLB provides insurance 
against losses that exceed a maximum credit risk, but this is not correct See Office Action, pg- 

The relevant portion of Gould states, 

The funding institution uses the management system of the present 
invention to calculate the mortgage originator's credit 
responsibility for each loan. The management system also allows 
the funding institution [FHLB, which the Office Action considers 
to be the insurance company] to fluid a spread account in an 
amount which approximates the mortgage pool's expected loss 
performance which is the expected loss due to foreclosures over 
the pool's life. The spread account establishes the base level credit 
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risk and provides for its coverage by the funding institution. The 
spread account is used to fund initial losses [ue M first loss] from 
the mortgage pool and the mortgage originator's enhancement is 
only used if the spread account is fully depleted. Thus the 
credit risk in excess of the base level up to a. certain reserve 
percentage will be liable to the mortgage originator, while 
catastrophic risk (over the reserve percentage) is taken by the 
funding institution. (Gould Column 3 line 55 to Column 4 line 2) 
(emphasis added). 

The FHLB/insurance company funds the spread account that establishes a base level risk 
up to a certain reserve percentage. The base level risk is the first loss protection and in Gould it 
is provided by the insurance company, not the funding institution, as recited in the claims. As 
such, Gould fails to teach or suggest the limitation of the lending institution providing "a 
financial guaranty to an insurance company as a first loss protection for the loan." 

Accordingly, Applicant respectfully submits that independent claim 1 is neither 
anticipated nor rendered obvious by Gould and is in condition for allowance. 

B. New Independent Claim 21 

Applicant respectfully submits that new claim 21 is distiguishable over Gould for at least 
the reasons noted above in connection with claim 1. Like claim 1, the method of claim 21 
provides for the lending institution taking on the risk of the first loss. In this regard claim 21 
recites in relevant part: "securing reinsurance for a first loss on the pool of loans from the 
lending institution." 

As argued above, in Gould, the insurer, not the lender, takes on the risk of the first loss. 
Accordingly, Applicant respectfully submits that independent claim 21 is neither anticipated nor 
rendered obvious by Gould and is in condition for allowance as well. 
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C. Dependent Claims 

i. Claims 2, 3, 7, 8, 22 and 23 
Claims 2, 3, 7, 8, 22 and 23 recite that the "the lending institution comprises a lender and 
a reinsurer, and ... the financial guaranty is reinsurance provided by the reinsurer." The 
reinsurer provides first loss protection for the loan or pool of loans. This provides a novel form 
of funding and will assure that the lender has access to more cost effective funding. 

Specification, paragraph 29. 

Applicant respectfully submits that Gould does not teach or suggest a lending institution 
that comprises a lender and a reinsurer. In rejecting the previously pending claims, the Office 
Action equates the FHLB to the insurance company, the mortgage originator to the lender and 
reinsurer (or entity providing the financial guaranty), the risk allocation agreement to a financial 
guaranty and states that the underwriting is interpreted to include reinsurance. June 28, 2006 
Office Action, pgs. 4-5. The Office Action also states, "the mortgage originator bears the risk up 
to a certain reserve percentage, which is what reinsurers do." June 28, 2006 Office Action, pg. 5. 
But, in Gould, the mortgage originator does not bear the risk up to a certain reserve percentage. 
To the contrary, in Gould, as discussed above, the insurance company bears the risk up to a 
certain reserve percentage in the form of a spread account, not the mortgage originator. Thus, in 
Gould the FHLB, the insurance company bears the fust loss; the first loss in Gould is not 
retained by the lending institution, as the claimed invention. 

Also, contrary to the rejection, underwriting cannot be interpreted to include reinsurance. 
Underwriting is the process involving paperwork to decide whether or not to make a loan. It is 
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unrelated to and cannot be interpreted to include reinsurance. Using reinsurance is a novel 
approach to this type of funding. In Gould, the FHLB uses this management system to calculate 
the mortgage originator's responsibility for each loan. (Gould, Column 3, line 55). This is very 
different to the present invention where the lending institution obtains reinsurance from a 
reinsurer. The amount of reinsurance needed is not calculated tor each loan, but rather it is 
calculated on hypothetical factors determined by a pool of loans not an individual loan. 
Specification, paragraph 34. As such, Gould fails to teach or suggest a lending institution that 
comprises a lender and a reinsurer. 

Furthermore, such arrangement, wherein the lending institution includes a related 
reinsurer, which retains a first loss, not by way of a simple deductible, but rather through a 
reinsurance relationship, is neither anticipated nor rendered obvious by insurance policies having 
a deductible. 

iL Claims 5-6 and 24-25 
Claim 5 (from which claim 6 depends) and claim 24 (from which 25 depends) provide 
that the entity mat secures insurance for the loans from the insurer issues a note that is insured by 
an insurance company. 

This embodiment is beneficial when the lender is not rated and its loans are not rated 
making it difficult and expensive to secure investors. Specification, paragraph 26. By 
transferring the loan to an entity (such as a Ijankruptcy-remote entity) that issues a note to obtain 
funding of the loan, the loan becomes shielded from creditors and becomes a more desirable 
financial instrument for potential investors. Specification, paragraph 26. 
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Applicant respectfully submits that Gould fails to teach or suggest a loan comprising a 
pool of loans, wherein the loan is transferred by a lending institution to an entity that issues a 
note to obtain funding of the loan and wherein the note is insured by the insurance company, as 
in claims 5 and 24, and wherein the entity comprises a bankruptcy-remote entity and a trust, as in 
claims 6 and 25. The Office Action states, the custodian is interpreted to be the entity to which 
the loans are transferred. June 28, 2006 Office Action, pg. 5. A custodian cannot be interpreted 
to be the entity to which the loans are transferred. In Gould, the custodian only contracts with 
the insurance company to simply hold the notes. Gould, Column 4, line 25 - Column 4, line 39. 
In claims 5, 6, 24 and 25, the loan is actually transferred by the lending institution, not the 
insurance company, to a separate entity comprised of a bankruptcy remote entity and a trust The 
entity issues the note. Thus, the custodian cannot be interpreted to be the entity to which the 
loans are transferred. As such, Gould does not teach the steps wherein the loan comprises a pool 
of loans; wherein die loan is transferred by the lending institution to an entity that issues a note to 
obtain funding for the loan, and wherein the note is insured by the insurance company and 
wherein the entity comprises a bankruptcy-remote entity and a trust- 
Furthermore, such arrangement involving issuance of one or more notes is neither 
anticipated nor rendered obvious by insurance policies having a deductible. 

Accordingly, Applicant respectfully submits that, in addition to the reasons noted above 
in connection with the independent claims, the dependent claims are distinguishable from the art 
of record for the additional reasons noted above and are also in condition for allowance. 
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CONCLUSION: 



Applicants submit that the claims in the present application are in condition for 
allowance. Applicants therefore respectfully request reconsideration of the present application in 
view of the foregoing amendments and remarks. If the Examiner has any questions or 
suggestions regarding this response or the application, he is invited to contact the undersigned at 
the telephone number provided below. 

If any extension of time is required to have this paper entered and considered, such 
extension is hereby petitioned. Any additional fees or charges necessary in connection with the 
present application are hereby authorized to be charged to Deposit Account No. 19-4709, 




Reg. No. 48,874 



for: Ian G. DiBernaido 



Reg. No. 40,991 
Attorney For Applicant 
Stroock & Stroock & Lavan LLP 
180 Maiden Lane 

New York, New York 10038^1982 
(212) 806-5867 
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